
IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,   

TEZPUR.

C. R. Case No. 426/2008

         U/S. 379/34 I.P.C.

    Hajera Banu

V.

Rajab Ali & Others

                    ... Accused Persons.

PRESENT: Kiran Lal Baishnab, A.J.S.

Judicial Magistrate 1st Class,

Tezpur.

For the Complainant : Sri A. K. Saikia & R. Bharali, Advocates.

For the Defence  : Md. A. Aziz & Md. F. Jaman, Advocates.

Evidence recorded on: 06.08.2010, 24.05.2011 and 22.02.2012.

Arguments heard on:   29.03.2012

Judgment delivered on: 04.04.2012.

JUDGMENT

1.               The Complainant’s case in brief, as reflected from 

the  ‘complaint  petition’  is  that  on  14.07.2008  the  accused 

persons, namely, Rajab Ali, Rejia Khatoon and Hajera Khatoon 

went into the house of the complainant, Hajera Banu, had a 

quarrel,  threatened her with dire consequences in future and 

stolen away Cash amount of Rs. 5000/-, three Calves, a goat 

and its Kid and a Gold Ornament (Nose Ring) from the house of 

the Complainant. 

2.               That the alleged occurrence was intimated to the 

Hon’ble  Chief  Judicial  Magistrate,  Tezpur  vide  a  complaint 

petition on 16.07.2008 which was registered as Complaint Case 

No. 426 of 2008 and transferred to this court for disposal.  

3.               On receipt of the Case the Complainant a witness 

was  examined  U/S-  200  Cr.  P.  C.   Thereafter,  Prima  facie 

finding a well established case U/S- 448 & 379 I.P.C,  read with
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Sec  –  34  of  the  Indian  Penal  Code,  against  the  accused 

persons, namely, Rajab Ali, Rejia Khatoon and Hajera Khatoon, 

cognizance of the same was taken. Summonses were issued to 

the  accused  persons  and  on  their  appearance  they  were 

enlarged  on  bail.  Heard  both  the  sides  on  the  question  of 

Charge.  Hearing  both  the  sides  and  on  perusal  of  the  case 

records, sufficient materials were found to be present on record 

to proceed against the accused persons for the offences U/S – 

379 r/w Sec- 34 of the Indian Penal Code. Thus, charges under 

the said sections were framed against all of them. The charge 

was then read over and explained to the accused persons and 

on being asked individually whether they plead guilty to the 

charge frame they pleaded not guilty to the and claimed to be 

tried.

4.            In the course of hearing the Complainant examined 

altogether  three  (3)  witnesses.  C.W.1  Hazera  Banu  is  the 

Complainant/victim of  the alleged occurrence herself,  C.W.2, 

Abul Hussain and C.W.3, Abul Hussain are the co-villagers of 

the complainant as well as the accused persons. The accused 

persons  were  examined  U/s.  313  Cr.P.C.  and  their  answers 

were  accordingly  recorded.  Defence  side  declined  to  adduce 

any evidence. The defence story is of total denial.

5. Points for determination:-  

(a) Whether  on  14.07.2008.  at  village  ‘Akabosti 

Bongali’  the  accused  persons,  namely,  Rajab  Ali,  Rejia 

Khatoon  and  Hajera  Khatoon,  in  furtherance  of  their 

common intention to take dishonestly Cash amount of Rs. 

5000/-,  three  Calves,  a  goat  and  its  Kid  and  a  Gold 

Ornament  (Nose  Ring)  out  of  the  possession  of  the 

complainantHajera Banu without her consent, moved it in 

order  of  such taking and thereby  committed  an offence 

punishable U/s. 379/34 I.P.C.?
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6. Discussion, Decision and Reasons thereof  :-

Heard arguments of  both sides.  Perused the case-

record very minutely. My findings are as follows:-   

                 Now lets move forward discussing the points for 

determination:-

(a)     Whether on 14.07.2008. at village ‘Akabosti 

Bongali’  the  accused  persons,  namely,  Rajab  Ali, 

Rejia Khatoon and Hajera Khatoon, in furtherance of 

their  common  intention  to  take  dishonestly  Cash 

amount of Rs. 5000/-, three Calves, a goat and its 

Kid  and  a  Gold  Ornament  (Nose  Ring)  out  of  the 

possession of the complainant Hajera Banu without 

her consent,  moved it  in order of  such taking and 

thereby  committed  an  offence  punishable  U/s. 

379/34 I.P.C.?

         The defence side took the plea that no 

evidence was forwarded from the side of the prosecution to 

establish the fact of theft by the accused. Now in order to 

establish the fact of theft the prosecution has to prove the 

criteria of Section 378 I.P.C. which defines theft. So as per 

Section 378 I.P.C. in order to bring home the charge U/s. 

379 I.P.C. against the accused person the prosecution has 

to prove the following ingredients:

i. That  on  14.07.2008.  at  village  ‘Akabosti 

Bongali’  the  accused  persons,  namely, 

Rajab  Ali,  Rejia  Khatoon  and  Hajera 

Khatoon  removed  Cash  amount  of  Rs. 

5000/-, three Calves, a goat and its Kid and 

a  Gold  Ornament  (Nose  Ring)  out  of  the 

possession of the complainant Hajera Banu;

ii. That  the  accused  persons  did  without  the 

consent  of  the  Complainant/victim,  Hajera 

Banu;

And
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iii.  That  the  accused  persons  did  so  in 

furtherance  of  their  dishonest  common 

intention;

As  regard  the  date,  time  and  place  of 

occurrence P.W.  1,  Hajera  Banu,  the informant deposed 

that the about two years back from her date of deposition 

(viz. 06.08.2010) the incident took place at her house at 

about  3.00  P.  M.  The  date  of  incident  mentioned 

corroborates with the date of incident as mentioned in the 

complaint  petition.  None  of  the  other  witness  deposed 

anything as to the time of occurrence but has corroborated 

the complainant (C.W.1) to the fact that the incident took 

place in the year 2008 in the house of the complainant. 

The time of incident is not mentioned in the Complainant 

petition too. The non-mentioning of time in the complaint 

petition and also in  the evidence creates  a doubt as  to 

whether  actually  the  incident  took  place  at  the  time 

mentioned by the complainant in her deposition. 

                     Hence, from the above discussion it is seen  

that the prosecution could not prove the fact of date, time 

and place of occurrence beyond all reasonable doubts.

    Now, the fact which remains to be proved 

by  the  prosecution  is  whether  the  accused  persons 

removed Cash amount of Rs. 5000/-, three Calves, a goat 

and its Kid and a Gold Ornament (Nose Ring) out of the 

possession of the complainant Hajera Banu. I have gone 

through the prosecution evidence minutely which reveals 

that  the  complainant  (C.W.1)  deposed  that  the  accused 

persons,  namely,  Rajab  Ali,  Rejia  Khatoon  and  Hajera 

Khatoon  had  taken  away  two  white  and  a  black-brown 

cow, two goats, cash amount of Rs. 5000/- and a Nose 

Ring  made of  Gold.  In  her  cross-examination  she  could 

stand firm on her deposition and has contradicted her own 

statement on many points. In her cross-examination she 

stated that she found the cows in the field on search and 

also stated that the Cash amount of Rs. 5000/- was kept 
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on the table  whereas  in  examination-in-chief  she stated 

that the cows were taken away by the accused persons 

and also stated that the money was taken by the accused 

persons  by  breaking  open  the  table.  If  the  cows  were 

stolen  by  the  accused  persons,  why,  she  should  go  to 

search the cows in the field.  Moreover,  the complainant 

(C.W.1)  in  her  cross-examination  stated  that  the  gold 

nose-ring is with the accused Rezia Khatoon, her daughter-

in-law  and  the  later  received  it  in  marriage  meaning 

thereby  that  the  same  belongs  to  the  accused  Rezia 

Khatoon.  Thus,  these  material  contradictions  make  the 

said  witness  unreliable.  P.W.2  &  3  are  witnesses  who 

allegedly heard about the incident from the complainant. 

Neither of the two witnesses has seen the accused persons 

taking away the alleged stolen articles. P.W.2 in his cross-

examination stated that he saw only the Cows tied at the 

house of the accused persons and have not seen anything 

else.  P.W.3  deposed  that  he  heard  that  the  accused 

persons are taking away the cows from the field but the 

complainant had herself deposed that the cows were stolen 

from her house.

                  Here the learned defence Counsel vehemently  

argued  that  the  complainant  had  deposed  that  the 

allegedly stolen money was given to her by her son but the 

said son was not examined as witness. He also argued that 

the articles alleged to be stolen, being the family property, 

it belongs to the headman of the family, i.e. the husband 

of the complainant who did not turn up to depose before 

the Court in the case though the record reveals that he 

was  present  in  the  Court  for  several  dates.  Another 

pertinent  question  raised  by  the  defence  side  is  that 

though the complainant stated that the money allegedly 

stolen were given to her by her son, the son was not called 

as  a  witness  in  the  case.  Hence,  he  pleaded  that  an 

adverse presumption should be drawn as per the Evidence 

Act, in this case. 

Contd……………. Page - 6

 

5



                  Hence, it is seen that none of the witnesses 

had  supported  each  other  on  any  of  the  points  as 

discussed  above  and  as  such  creates  doubts  as  to 

commission of theft by the accused persons.  Thus, I am of 

the view that the prosecution has failed miserably the fact 

as to the removal  of  Cash amount of  Rs.  5000/-,  three 

Calves,  a  goat  and its  Kid  and a Gold  Ornament  (Nose 

Ring)  out  of  the  possession  of  the  complainant  Hajera 

Banu  by  the  accused  persons,  namely,  Rajab  Ali,  Rejia 

Khatoon and Hajera Khatoon.                               

  Now,  considering  the  fact  that  the 

prosecution  has  failed  to  prove  beyond  all  reasonable 

doubts that the removal  of Cash amount of Rs. 5000/-, 

three  Calves,  a  goat  and  its  Kid  and  a  Gold  Ornament 

(Nose  Ring)  out  of  the possession  of  the  complainant, 

Hajera Banu by the accused persons, namely, Rajab Ali, 

Rejia Khatoon and Hajera Khatoon, I am of the considered 

opinion that it is unnecessary to discuss as to whether the 

accused removed the said articles in furtherance of their 

dishonest common intention,  without  the  consent  of  the 

complainant.

  Thus considering the foregoing discussions I 

am  of  the  considered  opinion  that  the  prosecution  has 

failed  to  prove  beyond  all  reasonable  doubts  that  on 

14.07.2008.  at  village  ‘Akabosti  Bongali’  the  accused 

persons,  namely,  Rajab  Ali,  Rejia  Khatoon  and  Hajera 

Khatoon, in furtherance of their common intention to take 

dishonestly Cash amount of  Rs.  5000/-,  three Calves,  a 

goat and its Kid and a Gold Ornament (Nose Ring) out of 

the possession of the complainant Hajera Banu without her 

consent,  moved  it  in  order  of  such  taking  and  thereby 

committed an offence punishable U/s. 379/34 I.P.C.
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ORDER

Thus,  considering  the  detailed  discussions  made 

above  in  the  foregoing  paragraphs  I  am  of  the 

considered  opinion  that  the  prosecution  side 

could not prove the offence U/S – 379 I.P.C., r/w Sec 

– 34 of  the Indian Penal  Code against  any of  the 

accused  Persons  beyond  all  reasonable  doubts. 

Hence, all  the accused persons, namely, Rajab Ali, 

Rejia  Khatoon  and  Hajera  Khatoon  are  found  not 

guilty of the offence punishable U/s. 379 I.P.C., r/w 

Sec  –  34  of  the  Indian  Penal  Code  and  they  are 

accordingly acquitted of the said allegations/charges 

labelled against them. 

               

7. The bail bonds of all the accused persons stand cancelled.

8. The Judgment is delivered and operative part of the same 

is pronounced in the open Court in presence of all the accused 

persons, this 4th day of April, 2012 under my hand and seal of 

this Court.

      (KIRAN LAL BAISHANB)    
  Judicial Magistrate, 1st Class,
            Tezpur
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IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS,   

TEZPUR.

C. R. Case No. 426/2008

         U/S. 379/34 I.P.C.

    Hajera Banu

V.

Rajab Ali & Others

                    ... Accused Persons.

ANNEXURE

1. PROSECUTION WITNESSES:

C.W.1- Hazera Banu (complainant/victim),

C.W.2- Abul Hussain,

And

C.W.3- Abul Hussain,

2. COURT WITNESSES:

NIL

3. DEFENCE WITNESSES:

NIL.

4. EXHIBITS(BY PROSECUTION SIDE):

NIL

5. EXHIBITS(BY DEFENCE SIDE):

NIL.

Judicial Magistrate, 1st Class,
          Tezpur
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